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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The U.S. Court of Appeals for the Ninth Circuit, in Daniels-Hall v. National 
Education Association, No. 08-35531, D.C. No. 3:07-cv-05339-RBL (9th Cir., 12-20-10), 
found that the National Education Association (NEA, sometimes here also called the 
Association), did not establish or maintain an employee benefit plan under Title I of 
ERISA when endorsing and aggressively marketing certain annuity products provided by 
Nationwide Life Insurance Co. (Nationwide) and Security Benefit Life Insurance 
Company (Security Benefit).  The NEA could not be subject to ERISA's fiduciary 
standards and, as a result, was not liable for alleged fiduciary breaches associated with the 
failure to ensure that the fees charged under the annuity products were reasonable. 

 
Plaintiffs were employees of various public school districts that maintained Revenue Code section 

403(b) plans.  Although the plans maintained by their employers offered a number of annuity providers to 
receive employee salary reduction contributions, the plaintiffs opted to direct their salary reduction 
contributions into the Valuebuilder Plan, which was marketed and endorsed by the NEA, an organization 
of which plaintiffs were members. 

 
According to the complaint, the Association worked with Nationwide and Security Benefit to offer 

its "Valuebuilder Plan" to its members.  The NEA selected Nationwide and Security Benefit as the 
exclusively endorsed providers of the Plan.  After that selection, the NEA designed certain annuities, called 
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"Valuebuilder annuities," to be marketed in conjunction with the Plan.  The NEA negotiated the terms of 
the Valuebuilder annuities, exclusively endorsed the Valuebuilder annuities as favorable retirement savings 
vehicles, and aggressively marketed the Valuebuilder annuities to members.  The Association also 
monitored and managed the Valuebuilder annuities. 

 
It was alleged that, in exchange for the NEA's role in marketing the Valuebuilder annuities,  

Nationwide and Security Benefit paid royalties and annual fees, and made other payments to the NEA 
and/or its related organizations.  Nationwide and Security Benefit received its fees from investment 
companies whose mutual funds were made available through the Valuebuilder annuities.  It was alleged 
that these relationships and the fees exchanged were not fully disclosed to NEA members. 

 
Plaintiffs alleged that the Valuebuilder Plan was a 403(b) plan established and maintained by the 

Association under Title I, and that, among other things, the Association breached its fiduciary duties by not 
ensuring that the fees charged under the Valuebuilder annuities were reasonable.  The Ninth Circuit 
considered a number of theories before concluding that the NEA did not establish or maintain a 403(b) plan 
under Title I of ERISA with regard to its role in the development and marketing of the Valuebuilder 
annuities. 

 
Under the first theory, plaintiffs alleged that the Valuebuilder Program (under which the annuities 

were created) was a 403(b) plan.  The Court dismissed this on the basis that the Valuebuilder Program was 
primarily a marketing campaign designed to convince NEA members to invest in section 403(b) annuities 
sold by Nationwide and Security Benefit.  The second theory dismissed by the Court assumed that the 
Valuebuilder Plan maintained by the NEA encompassed the 403(b) plans maintained by the various school 
districts.  The Court dismissed this on the basis that the 403(b) plans maintained by the school districts 
were governmental plans that were exempt from ERISA by virtue of their governmental status.  As a result, 
under this theory, the Valuebuilder Plan could not be an ERISA plan. 

 
The last theory explored by the Court was whether each individual Valuebuilder annuity contract 

constituted a 403(b) plan maintained by the NEA.  The Court dismissed this theory on the basis that the 
annuities were not actually offered by the NEA.  Rather, the annuity contracts were issued and distributed 
by Nationwide and Security Benefit.  The Association merely assisted in the marketing of the products by 
lending its name and directing participants to obtain a prospectus from the annuity providers before 
investing.  Furthermore, the prospectus for the Valuebuilder annuity explained that neither NEA nor its 
related companies are registered as broker-dealers, nor do they distribute the annuity contracts or provide 
securities brokerage services. 

 
Also of note, although it did not form the basis of the Court's decision, is that following the Court's 

solicitation of the DOL's views, the DOL submitted an amicus brief indicating that, as an employee 
organization, the NEA was not legally capable of establishing a 403(b) plan subject to ERISA. 

 
Any AALU member who wishes to obtain a copy of any of Daniels-Hall v. National Education 

Association may do so through the following means: (1) use hyperlink above next to “Major References,” (2) 
log onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date 
and select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

http://www.aalu.org/
mailto:raglani@aalu.org
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THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
 

http://www.aalu.org/

	Premier analysis of federal legislative and regulatory developments for the nation’s 2,000 most advanced life insurance planners, focusing on business, estate, qualified and nonqualified retirement planning.

